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CONSTITUTIONAL CONVENTION, 1875 189

[24, 157] The President: The question is on the
adoption of the amendment just offered.

The question was put and on division the amendment
was lost. Ayes 15; Nays 21.

The President: The question is now on the adoption
of the section as it now stands.

Mr. Fyan: 1 ask to have it read.

The Secretary read as follows:

That no person shall for a felony be proceeded against eriminally
otherwise than by indictment except in cases arising in the land or
naval forces or in the militia when in actual service in time of war or

public danger; in all other cases offences shall be prosecuted criminally
by indietment or information as concurrent remedies.

The question was put and the section as amended was
adopted.

[24, 158] The President: The Secretary will read the
Twenty Second Section.

The Secretary read as follows:

Sec. Twenty Second. That no private property can be taken for
private use with or without compensation, unless by consent of the owner,
except for private ways of necessity, as may be prescribed by law, and
that whenever an attempt is made to take private property for a use
alleged to be publie, the question whether the contemplated use be

really publie shall be a judicial question and as such judicially determined
without regard to any legislative assertion that the use is publiec.

Mr. Lackland: 1 desire to offer an amendment:

By inserting after the word ‘‘necessity’’ in the second line the follow-
ing words ‘‘and except for drains and ditches for agricultural and sanitary
purposes across the lands of others.”

I wish to remark the reason [24, 159] for offering that
amendment is this. That there are thousands of acres
of land in the bottom of the Missouri and Mississippi
rivers and other parts of the State that are swamp lands and
that are totally unfit for agricultural purposes and are
injurious to health, and that these lands can be of no use
unless drained and they cannot be drained unless ditches
and drains are made across the lands of others. Now
the present section as it stands it seems to me would prohibit
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190 DEBATES OF THE MISSOURI

by law that the Legislature would be prohibited from
passing any law authorizing the construction of such drains
and ditches across the lands of others, for the purpose of
reclaiming those lands. I think it is an important amend-
ment and ought to be adopted, and for that reason I would
suggest this to the minds of the members [24, 160] without
further indulging in remark.

The President: The question is on the adoption of the
amendment. '

The question was put and the amendment was adopted
and the section as then amended was adopted.

The President: If no objection is made the section
will not be numbered “Twenty.”” The- Secretary will
now proceed to read Section Twenty Three.

Twenty Third. That private property shall not be taken or damaged
for publiec use without just compensation, and the compensation shall be
the fair value in money of the property taken. Such compensation
shall be ascertained by a jury in such manner as may be prescribed by

law, and until the same shall be paid to the owners the property shall
not be disturbed or the proprietary rights therein be divested.

Mr. Ross (of Polk): Mr. President, I [24, 161] have a-
substitute I wish to offer for that section:

That private property shall not be taken or damaged for public
use without just compensation to the owner thereof first paid or secured

and no benefits of a general character shall be deducted in assessing
damages.

I have no speech to make, the point I make is this, if I
understand it as amended and reported from the Committee
of the Whole on the amendment offered, I believe by the
member from St. Louis (Mr. Gantt), this would cut out the
consideration of special benefits. That is the point I wish
to make.

Mr. Gottschalk: Mr. President, I offer an amendment
to the original proposition:

By striking out in the second and third line of the section the

words ‘‘and the compensation [24, 162] shall be the fair value in money
of the property taken.”
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CONSTITUTIONAL CONVENTION, 1875 191

I suppose the friends of the section have a right to perfect it
and therefore the amendment is in order. As the section
now reads it prevents the jury who are charged with the
matter from deducting any benefits which the property of
the owner [,] the balance of the property which is not taken
for public use [,] may derive by the opening of a road or the
making of that improvement. As the section stands it
reads “The compensation shall be the fair value in money of
the property taken, and such compensation or the fair value
thereof shall be ascertained by a jury.” Now a jury would
have the right to make this inquiry ‘“How much is that
property worth?”’ and then they would be bound in their
verdict to give the owner of the [24, 163] property just the
value of the property taken, and would have no right to
deduct any benefits from the value of that property taken.
In other words it is simply ignoring the theory of benefits.
Now by opening a street sixty feet wide where a man owns
four acres, the laying a road through that the owner is not
damaged at all by the opening of that road, but he is bene-
fited. Notwithstanding that to be a fact well known to
every one, notwithstanding it is known to the jury they
are bound under this Constitution to leave that out of view,
and simply calculate that if one foot is worth $100, 60 feet
is worth $6000, and they have got to give $6000, to the
property owner notwithstanding by the very opening of
that street they benefit the balance of the property of that
very person and as I said before it will prevent persons in
[24, 164] the neighborhood of large cities from making
any addition—laying out any additions to any city or town
for the very reason that they can afford to wait until public
necessities require it, and when public necessities arise the
public will pay them for their property, and will improve
their property at the same time. Will pay them the fair
value of the land taken and in addition to that give them
benefits for any other property they may have. I say it is
all wrong, and I say, ‘“that private property shall not be
taken or damaged for public use without just compensation,
and such compensation shall be ascertained by a jury in
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192 DEBATES OF THE MISSOURI

such manner as may be prescribed by law.”” That is the way
the section will read if my amendment is adopted. I ask
if that is not the best way to get over this difficulty? I hope
the amend- [24, 165] ment will be adopted. '

Mr. Brockmeyer: Mr. President, I call the attention
of the Convention to another side of the question and it is
this. If the Secretary will read the section as reported from
the Committee of the Whole it will assist me in making my
point.

The section was read.

Mr. Brockmeyer: I will call attention to the fact that
under the section as it stands now if a railroad runs diag-
onally through a mans farm through 80 acres, then the
nature of the damage would be the value of the land taken.
I leave it to the judgement of the gentlemen of the Conven-
tion whether that would be the fair measure of the damage
done to that 80 acres. That is, a measure of the value of
damage which, no member will vote for. Still, under that
reading it seems to me that is the inevitable conclusion.
[24, 166] It is the measure of damage. I might prove that
you shall pay the damage, you give the measure of damage
and pay the value of the property actually taken in money.
Well, T take 600 feet diagonally through your 80 acre lot,
and you have a triangular piece each side of the road and I
pay you $100 a foot. That is the actual property taken
and that is the fair money value for the measure of damage
that I have done to you under the section as it stands.

Mr. Black: Mr. President, I see a great deal of diffi-
culty in this section as reported, and I do not believe there
is any doubt about it and for that reason I feel called on
to say something. Now the evident object of this section
or in other words the evident effect is to cut out all benefits.
It will do that beyond all doubt. I have [24, 167) examined
the statutes where it calls for the fair value in money and
that is the evident operation of it. There is no escape from
it and I say it is improper. We discussed this question
fully the other day, and now the question is whether we
intend to allow advantages or disadvanatges or not. I do
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CONSTITUTIONAL CONVENTION, 1875 193

not propose to go into a further consideration of that. Itis
sufficient to say there are many cases in which it is not only
just and proper but right, that benefits should be assessed
as against the value of property taken, not only that, but
in addition to that, the objection made by the gentleman
from St. Louis (Mr. Gottschalk) is correct, and it will be
seen at once that this section will operate injudiciously. I
say it is unjust on both sides. First it is unjust [24, 168]
to the public—next it is unjust as to the property holders,
it is unjust in both ways. It says ‘“‘the compensation shall
be the fair value in money of the property taken.” Now it
is true, as the member from St. Louis said you have either to
confine the damages to the value of the property taken—
I assert that is not the measure of damages as heretofore
understood. We have a statute here about public roads
which says, ““in determining that the jury or commissioners
shall take into consideration the advantages or disad-
vantages.” Now pass this section' and you cannot take
into consideration the damages to anything, all you are
confined to is exactly the value of the property taken, and
I say in many instances the actual value of the property
taken is by no means a fair compensation. Oftentimes the
other property which is not {24, 169] taken is damaged more
than the value of the property actually taken. There are
many cases also where the actual benefits resulting from
taking property would by far exceed the value of the property
taken or any damages thereto. I insist that we ought to
adopt the old provision of our Constitution as it is, and then
let it stand, and let the Legislature regulate the modes of
making assessments in different matters. It requires assess-
ments sometimes, in cases of railroads it should be one way
and in the case of corporations sometimes another, and in the
case of a large district of country where they undertake to
make drains for public benefits it requires it in another way.
Now it seems as I said the other day that sometimes there
have been great outrages committed but we have already
adopted a [24, 170] section which completely overturns the
law I take it, as heretofore understood—when the Legis-
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194 DEBATES OF THE MISSOURI

lature has declared heretofore that it was necessary for the
public benefit and that the property was taken for the public
benefit we have generally conceded that it was, and that was
the end of it, and then proceeded to the condemnation.
Now as we have adopted the 22d section the question as to
whether it is for public use or not is left open—to be adjudi-
cated and determined. Now that has been the difficulty
heretofore; property has been taken for purposes which many
times was really not public. There is where the difficulty
has occurred and I say when we have adopted that section
we have avoided all these supposed difficulties that have
occurred heretofore, and if we proceed further to adopt this
section I say we have almost absolutely destroyed [24, 171]
the whole right of eminent domain.

Mr. Adams: Mr. President, I will offer an amendment,
to strike out in the second and third lines the words “‘and
the compensation shall be the fair value of the property
taken.”

Mr. Gottschalk: That is the same as mine?

Mr. Crews: Mr. President is a substitute in order?

The President: There is a substitute pending, the
question now will be on the adoption of the amendment of-
fered by the member from St. Louis (Mr. Gottschalk).

Mr. Crews: That is not a substitute.

The President: That is an amendment to the original
section.

Mr. Crews: I propose to offer a substitute.

The President: There is also one substitute pending.

Mr. Crews: I will read mine for information, I offered
it a few days ago:

That no property shall be taken or damaged or applied to public
use without just compensation.

{24, 172] The President: The question is on the
amendment of the gentleman from St. Louis (Mr. Gottschalk)
to the 23d section as it now stands. '

The question was put and the amendment was agreed to
on division.

Ayes 42. Nays none.
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CONSTITUTIONAL CONVENTION, 1875 195

Mr. Crews: I will offer mine as an amendment:

Strike out all after the word ‘‘that’’ in the first line and insert:
That no property shall be taken, damaged or applied to public use
without just compensation.

I will offer the last part of that section:

That such compensation shall be ascertained by a jury as may be pre-
scribed by law, and until the same shall be paid to the owner or into court
for such owner the property shall not be disturbed or the proprietary
rights therein be divested.

Mr. Spaunhorst: The substitute lies over until all
that is on [24, 173] the table is out of the way except the
adoption of the section—the substitute can then be taken
up and acted on as an amendment; if that is voted down we
come back to the original question again.

The President: The gentleman from Franklin has
prepared an amendment.

Mr. Crews: I want to add this to it.

Mr. Todd: I have an amendment I wish to propose.

The President: It can be read for information.

Mr. Todd: I propose to add:

Or court of commissioners of not less than three, and in such manner
as may be prescribed by law.

Mr. Fyan: What is before the House.

The President: We are waiting for Mr. Crews to pre-
pare his amendment.

Mr. Priest: What has become of Mr. Ross’ substitute?

The President: That is before the house waiting for
Mr. Crews.

Mr. Ross: I ask that my substitute be read.

The substitute was read.

[24, 174] Mr. Crews: My substitute is as follows:

That private property shall not be taken or damaged or applied to
public use without just compensation. Such compensation shall be
ascertained by a jury in such manner as may be prescribed by law, and
until the same shall be paid to the owner or into court for such owner

the property shall not be disturbed nor the proprietary rights therein
divested.
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196 DEBATES OF THE MISSOURI

The President: Does the gentleman offer that as an
amendment or a substitute?

Mr. Crews: No sir it is simply an amendment, and in
looking over it the only word changed in it as it now stands
after striking out the second line is the term ‘‘applied.”
I intended to follow as nearly as possible the language in
the old Constitution.

The President: This is regarded as an amendment to
the proposition as it now stands. The question will be on
the adoption [24, 175] of this amendment.

The question was put and the amendment was lost.

The President: The question now is, on the adoption
of the substitute offered by the gentleman from Polk.

Mr. Priest: I do not think the Convention understands
the question, I do not myself.

Mr. Spaunhorst: The proposition offered by the
gentleman from Polk (Mr. Ross) is now in the shape of a
substitute. It seems to me with the little familiarity I
have with the subject of the condemnation of private
property for public use, that the section as amended by my
colleague from St. Louis as it now stands will cover the whole
case, and having worked on the section for a long time and
as it has taken considerable time & we have now come to
a final proposition if I understand the gentleman’s substitute
aright, the one proposing that damages outside of the actual
property [24, 176] taken shall be considered and benefits as
well on the other hand, the other gentleman proposed by
substitute that benefits shall not be assessed.

Mr. Ross: ““Of a general character’”—allowing special
benefits to be considered in the assessment of damages.

Mr. Spaunhorst: I think from the debate that has
sprung up on this question in regard to this section that it
has been fully demonstrated that it would be wrong to bind
the General Assembly and prevent them from passing any
law by which benefits may be assessed. For instance, I
will cite an example of a street opening which very frequently
becomes a matter of necessity. I think the jury should
have the right to consider the benefits that are derived in
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CONSTITUTIONAL CONVENTION, 1875 211

of damage inflicted on the land. The section which was
reported by the Committee of the Whole was undoubtedly
in a somewhat fragmentary condition. The substitute as
now offered obviates these objections and steers clear I
think of the objections taken by other gentlemen in the
course of the debate. The language of the last clause
of the section obviates the error which is to be found in the
seventh line of the section as it now stands ‘“‘that property
shall not be disturbed nor the proprietary rights therein
be divested.” Proprietary rights of whom? Mr. President,
that ought to be stated, so that the substitute I have offered
is one which I think comes up to the intention and the [24,
214] Committee of the Whole acting upon the report of
the Committee on Preamble and Bill of Rights, and obviat-
ing some errors which crept into the section as amended
by the Committee in consequence of the fragmentary manner
in which the amendments were adopted.

Mr. Hyer: Ayes and Nays.

The President: The question is on the adoption of the
substitute offered by the member from St. Louis to the
23d section as reported by the Committee of the Whole.

The question was put and the substitute was lost.

Ayes 20, Nays 40 as follows:

(Insert)?!
Mr. Dysart: I have an amendment to the section:

Strike out all after the word ‘‘that” in the first line and insert as
follows:

Private property shall not be taken, appropriated or damaged for
public use without just compensation to be ascertained in such manner
as may be provided [24, 215] by law; and in all cases the owner of the
property taken or injured may require that the compensation be assessed
by a jury, and until that compensation shall be tendered or paid into
court for the use of the owner the proprietary rights shall not be divested.

The President: The question is on the adoption of
the amendment.

Lost.

The President: The question is on the adoption
of the section as amended.

1from Journal, I, 282-283.—Ayes, 20; Noes, 40; absent with leave, 3; absent, 5.
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212 DEBATES OF THE MISSOURI

The question was put, and the section was adopted.

The President: The number of the section will be
corrected by the Secretary. The Secretary will now read
the twentyfourth section.

The Secretary read as follows:

Twentyfourth. That in all eriminal prosecutions the accused shall
have the right to appear and defend, in person and by counsel, to demand
the nature and cause of the accusation, to meet the witnesses against
him [24, 216] face to face; to have process to compel the attendance of
witnesses in his behalf, and a speedy, public trial by an impartial jury
of the county.

Mr. Todd: 1 desire to offer the following:

Amend by adding after the words ‘‘face to face” in the third line the
following:

In cases not capital if the witnesses be beyond the jurisdietion of the
State or dead at the time of trial, the depositions of such witnesses taken
in the presence of the accused and with notice to him, in such manner
as shall be provided for by law, may be read in evidence on the trial.

It is admitted on all hands that the administration of
our criminal law needs some change there is something about
it that is inefficient in the Committee of the Whole I pro-
posed that proposition, but it did not except capital cases.
Now it does except capital [24, 217] cases and I propose to
accomplish two objects. One is, a speedy trial which we
have resolved should always take place in public trial and
the other is to prevent the incarceration of innocent wit-
nesses. It will tend to bring about a speedy trial because
it will prevent what is called chinanigan, I believe in crim-
inal courts, which means a system of delay whereby wit-
nesses are to be got rid of either by getting them out of the
State or otherwise. A great many of them are of that class
that bave no particular homes or change their homes for -
a consideration. I have heard of such cases; now it is mani-
fest to me that there never can be justice under such a prac-
tice as this. Ibelieve the general fact [24, 218] is that delays
in trial are owing chiefly to the applications of the accused.
If he wants a speedy trial he can generally have it. Cer-
tainly if a witness is beyond the jurisdiction of the State
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